City Council Minutes

August 25, 2008

CITY OF BELLA VISTA

CITY COUNCIL MINUTES

August 25, 2008
Highlands Crossing, Lower Level

Channel 16 Taping Room

CALL:  Mayor Frank Anderson called the meeting to order at 6:30 p.m.

The Pledge of Allegiance was recited.

ROLL CALL:  Mayor Anderson, Aldermen Borhauer, Hutchinson, Farner, Berdine and Holmes, Police Chief Wozniak, Fire Chief Sims, Atty. Kelley and Clerk Wilms.  
Clerk Wilms declared a quorum present.

CITZEN INPUT/PUBLIC APPEARANCES:  Anthony McGaughy, 2833 Bella Vista Way spoke to support the use of flags, balloons, banners for businesses in Bella Vista.  He indicated businesses need to advertise to attract customers.  If we want to grow like Rogers and Bentonville we need commercial development.  He asked for the City to work with the businesses.

Paul Buckner, 2888 Bella Vista Way, stated he has heard a lot of concern from people over the proposed sign regulations.  They all want to see proper signage, but as a business they also need to make money.  Based on location, you cannot see his store from the street and when he took his signs down, his business dropped.  He asked the Council postpone action to allow for more input on the proposed regulations.


Larry Kelly, 2846 Bella Vista Way, ERA Realty, had concerns regarding real estate signs including being left overnight for open houses, portable signs, the use of A-frame signs that are removed, etc.   He felt more time was needed to involve the stake holders of the regulations.


Chris Suneson, 1 London Drive, sent over a diagram relating to the allowed sight distance required at intersections.  He felt Section 3K restricts the placement of signs within 25 feet of the right of way, which allowed for directional signs, and this could create a hazard.  He suggested the sight triangle be moved to the pavement edge for better sight distance.

APPROVAL OF MINUTES – Motion Farner, second Holmes, to approve the minutes of July 28, 2008 as printed.  Motion carried unanimously.

Motion Holmes, second Farner to approve the minutes of the August 5, 2008 as printed.  Motion carried unanimously.
REPORTS:

Monthly Financial Report – July 2008 –  Due to the timing of the preparation of payroll, the August 1 payroll is showing up as an expenditure in July.
Motion Borhauer,  second Holmes, to approve the July 31, 2008 financial reports.  Motion carried unanimously.

Disaster Preparedness Ad Hoc Committee – Ald. Hutchinson reported the subcommittee has a meeting tomorrow and she felt everyone will be surprised as to the quality of the event planned for Public Safety Day, Sept. 6, 2008.
ORDINANCE - REGULATING NUISANCE STRUCTURES WITHIN THE CITY, PROVIDING PROCEDURES FOR THE REMOVAL OF NUISANCE STRUCTURES WITH NOTICE TO THE PROPERTY OWNER, AND FOR OTHER PURPOSES – Mayor Anderson indicated that a new ordinance is being proposed later in the meeting which would  address the same concerns of this ordinance.  He asked for a motion, to withdraw this ordinance from consideration.

Motion Hutchinson, second Farner, that the proposed Ordinance Regulating nuisance structures within the City, providing procedures for the removal of nuisance structures with notice to the property owner, and for other purposes be removed from Council consideration.  


Ayes:  Borhauer, Hutchinson, Farner, Berdine, Holmes.


Nays:  None.


Motion carried unanimously.  Aye 5.  Nays 0.

DISCUSSION - CITY OF BELLA VISTA LICENSE PLATES - Mayor Anderson indicated we are still in the process of seeking the trademark for the logo.  He did not feel there was anything to discuss until the trademark had been secured.

Atty. Kelley stated the paperwork is going to be filed this week.  There is a review procedure that could take approximately 6 months. 
ORDINANCE – PROVIDING FOR THE REGULATING OF SIGNS WITHIN THE CITY OF BELLA VISTA; ADOPTING A SIGN CODE, AND FOR OTHER PURPOSES  - Mayor Anderson believed the ordinance still needed additional work even though  a number of changes were made to the latest version, dated August 20th.    Due to the number of changes made he asked for a motion to amend the ordinance to incorporate the August 20th changes  and to place the ordinance back for the 1st or 2nd reading.

Motion Farner, second Holmes, to amend the proposed Ordinance to incorporate the August 20th changes and to place the Ordinance on the agenda for its second reading.


Ayes:  Borhauer, Hutchinson, Farner, Berdine, Holmes.


Nays:  None.


Motion carried unanimously.  Aye 5.  Nays 0.

SUSPEND RULES:  Motion Holmes, second Berdine, to suspend rules and read all proposed Ordinances by title only.


Ayes:  Borhauer, Hutchinson, Farner, Berdine, Holmes.


Nays:  None.


Motion carried unanimously.  Aye 5.  Nays 0.


Mayor Anderson gave the second reading of the August 20th amended version of the proposed Sign Ordinance by title only.


The Council reviewed the proposed Sign Ordinance page by page and made the following recommendations:

· Page 5 – Discussion relating to E. Illumination, item 2, opaque background and translucent copy, which was a policy decision of the Planning Commission.  No change
· Page 5 – Item A.  Compliance.  4th line.  Put period after use of site(.) and delete “or has a change of owner or title to the site.”

· Page 5 – Item D.  Changeable Copy Signs.  Item 1. a.  Area.   Why only 50% of the sign shall be devoted to changeable copy.  Most all churches and banks have signs that change more than 50%.  Recommendation to delete all of D. 1 Manual Copy Change.

· Page 6.  Item J. Nonconforming, Obsolete, and Unpermitted Signs.  Delete from the third line “or has a change of owner or title to the site.

· Page 6.  Item K.  Sight Triangle.  The last sentence should read “The sight triangle is defined by a triangular area formed by a diagonal line connecting two points on intersecting street rights-of-way, measured thirty-five (35) feet along each pavement edge.  (Discussion was held on where the right-of-way is actually located and the pavement edge is clearly visible.  This gives direction on where the signs can be located.
· Page 10.  Section 9.5 Signs Allowed in Public Right-of-Way.  Provide for an exception to the sight triangle for directional signs.

· Page 7.  Item C. Farm Signage.  We are following State law.  If the farm is less than five acres then they need to follow the requirements for businesses.

· Page 7.  Item F. Historic Markers.  4.  Location.  Insert the word “historic”  before the word markers…

· Page 7.  Item H. Identification Signs.  Change the height from four (4) inches to six (6) inches in the last two lines.

·  Page 8.  Item L.  Political Signs.   There are freedoms of speech issues and the courts have said we cannot make them take down the signs, because they are political speech.  This only addresses the number of signs, especially on corner lots and does not address the spacing of them.
· Page 8.  Item P.  Real Estate.  1. a.  Change to read.  “Without a rider six (6) square feet, with a rider maximum eight (8) square feet.

· Page 8.  Item P. 1. b.  Maximum Height.  Change to Five (5) feet.

· Page 8.  Item P. 1. c.  Riders Permitted.  Change to “not to exceed eight (8) square feet.

· Page 8.  Item p.  3.  Off-site Directional Signs. Items a and b.  Change to match 1. a and b.

· Page 9.  Q.  Religious Institution.  Delete entire section and renumber.

· Page 10.  Section 9.5, Item C.  Directional Signs.  Discussion regarding multi tenant facilities and the number of signs they can have.  Concern for the business but yet addressing the aesthetics of the community.  We need a way to balance the two.  Change to read “Small directional signs referred to in Section 4, Signs Allowed without a Permit and Section 6, Temporary Sign Permit, are allowed in the right of way, however they must be at least six (6) feet from the nearest paved street, no in the sight triangle, securely fastened to the ground, readable from a moving vehicle, and made of weather resistant material.  They also cannot create a cluttered unsightly condition because so many are located in close proximity to one another.

· Page 10.  Section 5.  Discussion on whether a removal policy was needed in Item c.  Use the same as page 12, section 8.  “Removal.  Signs must be removed the day after the event ends”.. 

· Page 10. Section 6 Shorten title to “Temporary Sign Permit”.  Also discussed was the display period and number and why the City would want to control.  Then there is also the question of enforcement and removal.    If we remove the number of times, then how do we distinguish from a special event.   Change A. 3. to read:  “The temporary sign shall be display for not more than sixty (60) consecutive days.
· Page 10.  Section 6.  Item 4.  Delete in its entirety and renumber.

· Page 10.  Section 6.  Item 5.  Change caption to:  “Signs Allowed”.

· Page 10.  Section 6.  Item 5, renumbered to 4.  All signs shall not exceed thirty-two (32) square feet.

· Page  11.  Section C.  Non-Recurring Special Events.  Item 5.  Maximum number of signs.  Change number of signs to six (6).
· Page 11.  Section C.  Item 7. Change title to “Signs Allowed”

· Page 11.  Section C.  Item 7.  a.  Should read:  “Signs shall not exceed thirty-two (32) square feet.  

· Page 11.  Section C. Item 7. Remove item b in its entirety.

· Page 11.  Section D.  Remove Item 1, Applicant in its entirety.
· Page 11.  Section D.  Item 5.  Change maximum number of Signs permitted per event to Six (6)

· Page 12.  Section D. Item 7, Change title to “Signs Allowed”.

· Page 12, Section D.  Item 7, a.  Change title to Size and reword to “Signs shall be located outside of the right-of-way and sight triangle, within ten (10) feet of the main entrance to the event, and shall not exceed thirty-two (32) square feet.

· Page 12, Section D.  Item 7, b.  Combined with a.
· Page 12, Section D. Item 9.  Banner Attachment.  To read Banners shall be taunt, upright, readable and securely attached or fastened at both ends.

· Page 12.  Section 7, rename to Permanent Signs allowed with a Sign Permit.

· Page 15.  Section 11. Signs Not Allowed. Item D.  Off-site Signs.  Add the work Permanent at the beginning of the sentence.
· Page 15.  Section 11.  Item E.  Delete the last sentence.  

· Page 16.  Section 11, Item J.  Windblown.  Restrict in residential areas.

· Page 16.  Section 11, Item I. Vehicle Signs.  Excluding political signs.  Make sure vehicles are licensed and used regularly.

· Page 17.  Enforcement.   This is the backbone and gives teeth to the City to enforce.  The fines were added by the attorney.
It was asked if the changes could be made as quickly as possible so that Aldermen have a chance to review the changes before the next Council meeting.

ORDINANCE No. 2008-16 – DEFINING AND LIMITING THE INTEREST IN WHICH CITY OFFICIALS MAY HAVE, DIRECTLY OR INDIRECTLY, IN CONTRACTS FOR THE SALE OF EQUIPMENT, FURNISHING OF SUPPLIES OR FURNISHING OF SERVICES TO THE CITY, AND FOR OTHER PURPOSES  - Mayor Anderson gave the third reading of the proposed Ordinance by title only.

Motion Berdine, second Farner, to adopt Ordinance No. 2008-16.

Ayes:  Borhauer, Hutchinson, Farner, Berdine, Holmes.


Nays:  None.


Motion carried unanimously.  Aye 5.  Nays 0.

ORDINANCE  No. 2008-17 –  CREATING A STANDING COMMITTEE TO BE ENTITLED THE CITY OF BELLA VISTA EMERGENCY MANAGEMENT COMMITTEE, DECLARING AN EMERGENCY AND FOR OTHER PURPOSES – Mayor Anderson gave the third reading of the proposed Ordinance by title only.

Motion Borhauer, second Hutchinson, to adopt Ordinance No. 2008-17. 

Ayes:  Borhauer, Hutchinson, Farner, Berdine, Holmes.


Nays:  None.


Motion carried unanimously.  Aye 5.  Nays 0.


Motion Berdine, second Holmes, to adopt the Emergency Clause.


Ayes:  Borhauer, Hutchinson, Farner, Berdine, Holmes.


Nays:  None.


Motion carried unanimously.  Aye 5.  Nays 0.
O’NIELL DRIVE IMPROVEMENT – UPDATE & DISCUSSION – Mayor Anderson reported that the Agreement with the four entities (McDonald County, Benton County, Bella Vista Village POA and the City, has been executed to complete the road project from Hwy. 71 to Scottsdale Drive.  McDonald County will do the preliminary work including grading, drainage, tree removal, bridge construction, sub-base and grading to level buildable road grade.  Benton County will do the final 4” final base with a 3” asphalt pavement.  They propose to start soon.  Since it is an in-house project for both counties, it will be based on their availability so it may be an 8 to 10 month project.  He asked for everyone’s patience and cooperation while this project goes forward.
RESOLUTION NO. R2008-27 STATING THE INTENTION OF THE CITY REGARDING THE FUTURE ENACTMENT OF ORDINANCES REGULATING PRE-EXISTING, NON-CONFORMING USES AS PART OF A COMPREHENSIVE ZONING PLAN, AUTHORIZING SETTLEMENT OF FREDERICKS CONSTRUCTION, ET AL V. CITY OF BELLA VISTA AND FOR OTHER PURPOSES – Motion Berdine, second Borhauer to suspend rules and read the proposed Resolution by title only.


Ayes:  Borhauer, Hutchinson, Farner, Berdine, Holmes.


Nays:  None.


Motion carried unanimously.  Aye 5.  Nays 0.
A revised resolution was received from our Atty. Mike Mosley of the ARML.  Mayor Anderson read the Revised Resolution by title only.

The reason for the revision was that the Atty. Mosley’s original resolution had some verbiage in it that was not actually what was agreed to by the plaintiffs.  Therefore he felt it was important to revise the resolution to incorporate the language agreed to by the plaintiffs so there would be no reason not to reach an agreement to the lawsuit.  If the original resolution were adopted, the plaintiffs’ attorney would need to get all of their approval on the new language.
Atty. Kelley indicated that when the City adopts the Zoning Ordinances, this language needs to remain as is.  If we were to change it, we would be in breach of the agreement.  The original resolution which the Council approved prior to enacting the Annexation Ordinance is basically the same as the proposed Resolution.  This is standard language regarding pre-existing/non-conforming uses.   The plaintiffs’ wanted something more concrete prior to settlement of the suit.  If adopted, 10 pockets will become part of the City with two remaining.  Those parties have hired another lawyer.  If the suit is dismissed then the City can attack the remaining two properties from a strengthen position.


Motion Farner, second Borhauer, to adopt Resolution No. R2008-27.


Ayes:  Borhauer, Hutchinson, Farner, Berdine, Holmes.


Nays:  None.


Motion carried unanimously.  Aye 5.  Nays 0.
ORDINANCE – PROVIDING FOR THE CONDEMNATION AND REMOVAL OF HOUSE, BUILDINGS, AND/OR STRUCTURES CONSTITUTING A NUISANCE WITHIN THE CORPORATE LIMITS; PROVIDING FOR A LIEN ON THE PROPERTY; PROVIDING A PENALTY THEREFORE AND FOR OTHER PURPOSES – Mayor Anderson gave the first reading of the proposed Ordinance by title only.


Discussion was held on the process, with Atty. Kelley indicating that once the Court makes a determination, then the fines go into effect.  If the City preemptively declares the building a nuisance, the City would merely work with the property owner to get the house/building in good repair and no fines are assessed until the Court declares it to be a nuisance.


The amount of the fines was also discussed and it was the recommendation of the AR Municipal League to use the $100 figure.


Motion Hutchinson, second Farner, to amend the proposed Ordinance, Section 11 by changing the fine from $100  to not less than $250, nor more than $500 per day until the building falls into compliance.


Council members felt there would be more incentive for property owners to comply if the fines are steep enough to promote action.  


Atty. Kelley also noted that a private party can sue a neighbor for nuisance issues, as well as, the City can still work with a property owner even if a nuisance has been declared.


Roll call vote on motion to amend.


Ayes:  Borhauer, Hutchinson, Farner, Berdine, Holmes.


Nays:  None.


Motion carried unanimously.

 
It was suggested that we check with the League on the reason for the $100 amount prior to the next reading.  Also noted was that the Fire Marshall has authority under the Fire Code today to declare a building unsafe.

Ald. Hutchinson felt that this was an import piece of legislation that needed to be acted upon and would ask that the Council at the next meeting, suspend the rules and give the second and third reading at that time.
COURT COSTS – UPDATE & DISCUSSION – Mayor Anderson indicated that the City may not be paying its share of court costs.  We are part of a test County in the Judicial System where the judges are paid by the State at the same rate.  Every City has a judge that comes to the City except Bella Vista to conduct court.  We go to Bentonville for our judicial process on a weekly basis.  


There are two ways to do this, 1) is to have the distribution of costs done by the State and 2) the other is by agreement between the municipalities based on a proportionate agreement.  The proportionate agreement is the way it is currently being done, but Bella Vista was not part of this at the time and do not have a court in our community.

He felt that the City should be part of the discussion since we do use the court system, but go to Bentonville.  Currently the district pays one-half of the cost of the judge which is $58,000 or $59,000.

MEETINGS AND ANNOUNCEMENTS:
· Planning Commission Work sessions, every other Friday at 3:00 p.m. Fire Department Training Room

· Next Regular meeting of the City Council, Monday, September 22, 2008

· Next Regular meeting of the Planning Commission scheduled for September 8, 2008 has been cancelled.    The next regular meeting is tentative scheduled for October 13, 2008.  He also reminded citizens that  the Planning Commission does the work on the zoning ordinances.  People need to pay attention to their meetings and to provide comment to them on proposed ordinances and regulations.
ADJOURNMENT:  There being no further business, the meeting was adjourned at 9:00 p. m.

__________________________


______________________________

Jane A. Wilms, CAMC/MMC


Frank E. Anderson

City Clerk





Mayor
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